Each of those occurrences has the potential to affect the health of large numbers of people, and governments must lead the response to them. Law, politics, and custom determine the respective responsibilities and formal relationships of the various levels of government (federal, state, and local) in the event of a public health emergency. Public health officials have historical experience and police power at their disposal, but the legal authorities underlying these powers are relics of a time before the era of judicially recognized individual rights, jet travel, and the Internet. Experts in both the legal and the public health fields are increasingly recogninng the need to modernize or reshape statutes, regulations, and public health practices to resolve tensions between the demands of public health and the legitimate claims of individuals in a democratic society.
This symposium focuses on understanding, evaluating, and developing suggestions for improving legal aspects of the responses by New York's government entities to public health emergencies. How is New York legally prepared to respond to a public health emergency, and what, if anything should be done to improve the response capacity of its governments? Can we avoid the mistakes of Louisiana? Should we wait for the federal government to decide its own policies? These questions are not onlv timelv but also address some of the most simificant tensions inherent in eovernment 's " " assumption of increased powers in an emergency: those arising from its need to prevent the spread of disease through the control and protection of persons, and the use, regulation, and seizure of property.
New York has traditionally been a leader in the field of public health. Drawing on a wealth of experience, arobust set of laws, and some of the nation's leading practitioners and academics, New York State serves naturally as a laboratory for progressive legislation and institution building. The objective of this symposiumis to build on that expertise to help generate better laws and practices in this critical field.
. .
Lipsman discussed the range of threats to public health principally bioterrorism and such infectious diseases as the avian flu a n d to civil liberties. He explained the broad range of institutions upon which public health relies in ordinary times and which are stressed during emergencies. These include hospitals, police, and the fire and public health departments. He noted that these critical institutions generally lack the surge capacity that a public health emergency would demand. Likewise, Dr. Lipsman noted that our "legal tools are rusty and partially outdated" but that a variety of legal reforms have been introduced around the country, each intended to provide greater authority and coordination in time of public health emergencies. The leading piece of legislation proposed in New York, a version of the Model State Emergency Health Powers Act (MSEHPA), however strong and coherent it is, contains elements that give the governor great authority to act with insufficient controls for civil liberties and inadequate appreciation for the roles that local health officials inevitably play in an emergency. Dr. Lipsman proposed taking another look at the legislation in light of the more recent Turning Point Model Act -a piece of model legislation drafted by the same team after encountering various arguments against their original act. To the extent that the symposium achieved some consensus, it favored the Turning Point as a more appropriate model for meeting the needs of New York State.
Westchester County Executive Andrew Spano (picared here with Dv Lipsman) emphasized the need for an articulated ladder of executive authority during emergencies. Mr. Spano spoke with particular urgency that day, as he went directly from the symposium to a county-wide emergency f l 4
response exercise at the Indian Point nuclear power facility a major reactor set amidst a densely populated suburban area. One in 12 Americans lives within 50 miles of Indian Point, which is situatedin the independent hamlet of Buchanan. Mr. Spano noted that under the existing legal regime mayors, county executives and the governor may each declare states of emergency for their own jurisdictions and that no one declaration takes precedence over another. Conseauentlv. the countv cannot real-. ,, locate the resources of a municipality. A similar lack of a designated point person results in chaotic lines of authority such as those that crippled Louisiana during the 2005 response to Hurricane Katrina. Mr. Spano proposed that local and municipal executives should manage the response to an emergency unless and until the county executive steps in and declares his own state of emergency. Likewise, the county executive would direct the response unless and until the governor declares his own state of emergency. Finally, the law should be clarified to allow the President of the United States to take control andpreempt state authorities when necessaq. At this point, Joseph E. Bruno, Commissioner of New York City's Office of Emergency Management, pointed out that New York City does have clear lines of command and agreed with Mr. Spano that the National Incident Management System could work better with Westchester or other counties to bring them up to the level of the city.
In a related discussion, Barry Steinhardt of the American Civil Liberties Union agreed that clarification of lines of authority and responsibility during an emergency would be helpful. Mr. Steinhardt was careful to reserve issues about the circumstances iustifvine such declarations and the oowers , , " they would confer He noted that the MSEHPA, if enacted in New York, would give too much unfettered authority to the governor during any situation that the governor deems an emergency He supported modernizing the public health laws with the intention to improve their effectiveness while ensuring that they conform to contemporaq notions of civil liberties. Reminding the audience that the enemy is a pathogen, not people, he noted that mass quarantines do not work. As an example, he pointed out that when China declared a quarantine to contain SARS in the spring of 2003, nearly a quarter of a million people fled the affected city before the quarantine could be enforced.
Other speakers discussed current New York public health law, and addressed the question of whether it should to be changed to address new types of emergencies, as well as such traditional public health concerns as outbreaks of food-borne diseases and contaminated drinking water. Some speakers expressed concern that the intense focus on responding to a bioterrorist attack, such as anthrax or smallpox, was diverting attention from public health problems that were more likely to occur. For instance, Victor W. Sidel, the Distinguished University Professor of Social Medicine at Montefiore Medical Center and Albert Einstein College of Medicine, noted that responses to public health emergencies must be designed in an appropriately broad context. Every dollar spent preparing for an act that may or may not occur s e e m to be spent at the expense of efforts to avert or mitigate the impact of existing public health hazards such as guns, AIDS, ordinary flu, tuberculosis, and chemical spills that are killing Americans each day. In short, Dr. Sidel made the argument for threat assessments and responses based on epidemiology and public health analysis rather than on panicky reactions to more dramatic threats.
Since shortly after 9/11/01, the New York State Legislature has been considering adoption of a version of the MSEHPA that "grants public health powers to state andlocal public health authorities to ensure strong, effective, and timely planning, prevention, and response mechanism to public health emergencies (including bioterrorism) while also respecting individual rights." Benjamin Berkman, a scholar at the Georgetown University Law Center and the Center for Law and the Public's Health, which produced the MSEHPA as well as the newer Turning Point Model Act, explained the value of the MSEHPA as a model but conceded that it might not be needed in New York. Critics of the MSEHPA, such as the New York Civil Liberties Union, have argued: 'The Act defines 'public health emergency' in a manner that is overly broad, and fails to clarify sufficiently the circumstances that would justify the declaration of such an emergency."3
Richard Gottfried, chair of the New York State Assembly Health Committee, would support the MSEHPA. However, he provided key insights why the state wouldnot be able to enact it. He called instead for incremental improvements to the current law instead. Likewise, while several symposium varticivants endorsed the Turninp Point Model Act, they acknowledged that it too was unlikely to be adopted in New York
One of the MSEHPA's principal sponsors in New York, State Senator Michael Balboni, agreed that New York does not need the remedies the MSEHPA proposes. Senator Balboni explained that he had introduced it only to draw attention to deficiencies in New York's overall level of preparedness. (In the photograph above, Sen. Balboni is pictured at right, with Assemblyman Gottfried and Dean Shulman at the far left).
Senator Balboni continued to express his belief that humanity is at the beginning of a world health . .
crisis and that New York's level of preparedness is woefully inadequate to the challenges it will face. As he noted when he introduced the MSEHPA in the New York Senate, "This state faces a threat to its public health, safety, and security that has never been faced before. The threat of bioterrorism requires that government respond with extraordinary powers. Because the state is responsible for the health, safety, and security of its people, it must be able to respond rapidly and effectively to public health threats. This legislation allows the governor to act decisively in the event of a bioterrorist attack to secure the safety, security, and health of the public.""n his symposium comments, however, it became clear that Senator Balboni is less concerned by a lack of legal capacity than by the inadequacy of the infrastructure and about bottlenecks in the provisioning of emergency health care particularly at the distribution points. He urged a dramatic increase in the number of hospital beds, health care providers, and other facilities that would give the state surge capacity to meet a crisis.' He also proposed that hospitals develop cogeneration sources that will enable them to function when the electric power grid fails. To this _ _..q point, Brian Nickerson, director of the Pace University Edwin G. Michaelian Institute, added that hospitals will face a particularly urgent need for surge capacity in critical care and isolation units.
David Keepnews, Director of the Office of Policy Development for the New York Academy of Medicine, agreed on the significance of the distinction between authority and capacity. For his part, Dr. Keepnews proposed increased public and expert participation in the lawmaking, to ensure meaningful and timely input from those who are best positioned to determine the emergency needs. He suggested that these providers will call -as Senator Balboni does f o r increasing capacity and for leaving statutory authority little or unchanged.
Linda Chezem of the University of Indiana and the National Institute on Alcohol Abuse and Alcoholism emphasized that the training of judges is essential now to ensure that they will be prepared to adjudicate public health emergencies when they arise. Judge Chezem has been writing bench books on public health emergencies for several years, providing judges with model orders that will meet exigencies while adhering to Constitutional requirements. Without this kind of advance planning, emergencies may overwhelm the judicial system's ability to provide sensible jurisprudence at a critical juncture.
Like Judge Chezem, most participants emphasized the importance of articulating in advance the process that is due in order to protect individual liberties while preserving the public health. On that point, however, Barbara Asheld, an Associate Attorney in the New York State Department of Health, and Robert Burhans, Director of the New York State Office of Public Health, Preparedness and Response to Bioterrorism were more sanguine. They argued that health officials and their lawyers had already addressed these issues and were prepared to face emergencies. Ms Asheld is pictured above left with Professor Fentiman. Nassau County Health Commissioner David Ackman noted that each health department has been tasked to improve its ability to investigate, mitigate, and communicate in the event of a public health emergency Dr. Ackman reported that great strides have been made on each of these fronts since 2001. And yet, he concluded there remains much to be done because a pandemic influenza would quickly overwhelm the public health apparatus. Like several other speakers, he focused on the need to involve physicians and other health care professionals in private practice in planning for emergencies, in order to maximize the effectiveness of their volunteer efforts. He also added to Dr. Sidel's list of public health issues such chronic problems as obesity, substance abuse, and violence -each of which leads to early and preventable deaths each day. ' ii!lnile tlne symposiuim elid iniit generate any concrete ciinseiisiis, virtiially everyone agreed tlnat the MSEHPA docs iioi IIircl New 'iork's nee&. Fciv would piis11 for iricrcasinp the 1eg:ii authority of the goven~m. There is. hou~ever, roorii for irriprosing the sysrc~n by v:lich the executive relates to other authorities such as local governments aild t.he jodiciary. Must participants emphasi~ed the importance of fbrtifyiing the State's public hea1t.h iiifrastructure to ensure that the iiist.itutioiia1 cai~acity is i~i place axid that lhe delivery systerm fimction eiiectively. iii its role as a protector of public safety and the protector of iindividiial freedoir~r, piittiing the role of g,o\l-ernriienl a1 lhe hear1 of the debate C~II pt~blic health and safety, hideed. r r~c~~l e~~i threats to piiblic safety crcaie a cruciblc for tcsliiig Uie cor~iplcx relationship k w e e n govenirricnt arid citirciis in draiiintic situntions, i b i s essay does inot categonrr or discuss nll types of threats to piil~lic health. Rat.her, it ftxiises oil terrorism, a coiltext that prtn+cles clraiiratic exaiirples of t.hreats to public health arid prsuiial literlies arid raises issiies iiiliereiil i~i areas of clialleriges to public 1ie:iiLli.
1"uBI.Ii: H I A t ; I t I AKII S
On Seprerriber 1 I. 2001, after the artacks 011 the W\n/orld Trade Ce~lrer arid rile Penragon, President iieorge illiilsh franied the cliallenge: .'Freedom itself was attacked t.his moriiiilg."' Presideilt Iiush has also e i i i~~l i a s i~d ilie iiniporiarice o i prolectirip h e safely o i ilie public. olle~i siatirig illat liis Grsl prio~ity as president is to protect lhe A r r~~i c a~i lXo131e."~i the make of lhe terrorist attacks of September 11, tlne l I . S (:oiipress passed the lliiiting and Strengt.heninp America by Prnvicliing Appropnnte i'ools iteqiiired to Intercept acid Ol~struct k n o r i s m Act of 2 0 0 1~ (referred to ns the "PATRIOT Acr" or "the act")." Among other t1~1lgs rile IZct expanded rile pov:er of rile gosemrrirnt to exipage i~i eleclrmiic sor\~eili:i~ice o i i~ilerriaiiorial Lenmisl activities iiiside ilie Uiiiled ~iales.' Since t.hat t.iime, the Iraq war and other actiuiis have raised iiew qiiestiuiis allout the respoi~sillility of gosemrr~nt to protecl ~x o~~l e ' s safety a~i d 1reedo111. Shoiild the gooernriienl cc~ri~liict searches withoiit v~anantsl Is tortiirc justiiicd as part of lhe goscrrnciit's effort to protect piiblic saiciyl Do rile iiiinereiit powers of the presideint incliide the right to authorize doiiiestic sur~eillance'? 'The complexity of aich questioils and the relatioilship between government and citi~ens has fasciilated courts arid scllciiars il~rouplioiil Uie liisiory o i iliis coii~iiry, arid Llie ierisiori beiweeri issues 01 j3iiblic 11ealh and individual liberty is well-eslablislled." 111 his dissent in .4lcnrhi,m 1-Fonc, Jiistice John Par11 Steveiis ainalyred tlne ioimd?tioin of liberty. Rejecting t.he imajority's assertiiin ihat the lilrrty interest rilay "ongiiiate in rile Constiiiiuori: or have "iis roots iri state kiw."" iusucc ~t e v c~i s reasoricd that nglirs and liberties predare goserrnrient.
if a man were a creatiire of t.he state, the ainalysis wniild lr correct, lliit ' The coiicepts of lillerty aiid freedoin emhoily botli realities asid alistractiniis. Wit.hoiit personal liberties, t.he wiird "freeilom" has little content ot.her than as an abs(racuors. Traditio~ss of des~iocracy soiindiy rcjcci a ma&-oii o i individual frecdorris for a gener:ii abswaction of freedc,rri, and corirprornises of civil liberties fctr a gerseral concept of "heedc~~rs" are radcally out of step hlit.h tlie histoq aiid legal tradtioiis of the siatiun.
Frecdorr~2 arc not free. The plriral i011il o i this statcIrserst iocuscs allerstion on the re:iiity o i the costs o i individual liberties, Individual liberties, socl: as rile ireedona of slleech, assodation, religictrs. privacjr, and protections against criiirinal prosecutioii caiisiot be protected by the cost of iirilitu3. actioii, IFreedunls eiirhodied iii real rights rather tliaii siniple abstractions caiiiiut lie bought lby riskisig, others. They me paid for i~s the day to day acceptance of U s o~ rilrie fi(edo11~2 for others wihi~s sodeiy. Per1i:ips ii is all too lsiirrsan to want our frccdo~rss ivhilc ieariisg ilse cxcrcisc of mosc sarrur ircedoms lby others -particularly when the others are marked lby their "otiieriiess." Nevertheless, iiiiierent in sc,rrse frtrdor1~2 is the facr illat erssorissg ctrse prson's frcedorris reijoires ensuring rile saIrle freedoms ier eilsers. i~s practical arsd e\'ery&y reality railser ilsars as absiraciimss. Tlsos, wlstle jaotectie~s e i elir privacy makes 11s safe it ieeiirs also to piit us at risk llecause it eiisures tlie privacy ofothers.
We secure personal ireedoms for ourselves 1,y seasring t.he sanie freedoiirs for others. My riglit to privacy is secore msly wlsers ilse sa~iie riglsi is a f i r & d oilsers sorlse e i wlsm~i I iriay disir~isl. Keco.qmitio~s 01 Lise inextricability o i sorlle costs and benefits firsds voice in another slogan: "virlrie is its own reward." cciirding to this logic. some alhstract.ions aiid some costs deQ externalirat.ion. The cosis oipersmal frcedorils arc in1cgr:ii to the cxcrcisc o i the ircedarss therriselves. Outsorircing o i tlse cost is not possible. The cost of frcedct~ris resides in the exercise o i ireedm. within ars internal calculus slot susceptiliie to easy artic~slation or sin~ple paymesit. ' f i e risks of fseedoms are inherent in the freedoir~r theinselves Just as virtiie cositaliis its m i i costs acid rewards. freedoins isicur costs in their exercise. Srich a calcrilris drives Lward the co~sclrision hat the fill1 cost 01 fieedor~ls c:iimot be paid on forei-gn slsorcs.
i b e terrorist attacks osi Septeiirlier 11. 2001 . challeiig,ed the 1-siited States i i i uiiprecedeiited ways, raising co~scelns aboiit priblic saiety to new levels. \X?dle iinpreudented ~i s k s gives rise Lo an argririlc~st (lsat unpreccdcnkd resporsscs arc ~scccssaq.!~ b e a t s to piiblic health mid saiety arc no1 me orsly threats thnt deserve analysis in n democrncy, h.loreover. a siniplistic cost-Ilene6 t approach to die tensioii ktweeii physical safei?. asid ii\+l Iilierties entails additional risks that require asiessiirent.
'ii!liether tei.rorisni aiid t.he war on teroi.isin have altered irevocaldy the iinericaii traditinii of individual irecdo~is: dclrnds on v~liat hal~pcns next. Tci~onsm arid oilier threats to piiblic 1ie:iith rriust nor be ignored. Nevertheless, an analysis illat capirulates to f r a canies its c,\T7n risks. Treating the protectioii of society and civ4 liberties of individuals as couiiterbalanced factors undervalues iiot oiily iiidividual civil liberties but also the . s o~i e :~~! value of civil lil~rties. llemucraq~ promises protection of individual liberties, benefiting individiials and, additionally, society as a whole. individual 1il-rrt.ies provide a structiire witliiii which tlie poveriiineiit meets its respiinsiliility to the public. protecting society one person at a tiiiie, l i i this seiise. iiidividiinl liberties are not imerely individual because they iurther the co~~ioiative goal o i protecung society by protecting individual . ..
rights. 1111-pay-OK Tor socieiy as a whole is a beiiefii for edcll i~idiiid~ial willllri socieiy. ' The ilnited States faces persistent and growing tensioiis regarding the appropriate relntionship of protectioiis of the public's safety and protections of civ4 liberties. The risks of terrorisiir are real, arid Llie risks illat a~~~I I l p d I i y ilie diiii~iutio~i of iridivid~i:ii ireedcbnis: :ire d s o real. Tlley are ilie sarile risks that inotivated the foiiiiders to adopt t.he Bill of Rights acid to protect civil libert.ies against giivernnieiit infi.ingement. ['he point of ibis assessment is iiiit to minimire the gravity of threats to piiblic saicty. Ramer. it siiggests lhai rillnirruzing ilie iniporti~icc of persorial irccdo~is: preEnts discrete h~i g e r s thar should not be ipctred. F u~i h r~e n t a l pri~iciples of derrlctcracy require discussion and debate in the public arena.'" 711e process of debate and public iiiput is essential to maintaining tlie p~iblic (rust in Llie goveirni~erii's ability to regulate risks eiiecti\'ely arid tlie reality o i ilie go"-ernrnenl's ability to so regillate. Fears nalriraily lead to a desire to rriini~rnze risks, mliether Liiey arise froin iiatural disasters, temrisin, iir ot.her tlireats. 4 s a society. we miist consider both t.hreats to oiir lives niid threats to our way of life. ho\vever. Most iniportniit. the issues of government porners in a democracy require discussion and debate in the piiblic arena. The Pace La\,< Schctol Syniposi~~in on P~ibiii HecliiL Er~ergzncizs cni ths Lciv: Kespondini: tc Tzrwrism n r i Other p. ' ': 16illthouxh early hlilnan coninainitics may on haw articulated the drnxrr as one ci world anuihilation, jpcoplc in piri~nie~tiddcn cilics nidy well have e.~pctieiiced fear 31 precisely this level. Indeed, ionE ancient ci-,iIiizili~ii~ p e i~ idicd in catastio~ihic nahiial disasters and hostilc atiacks, leaving lcssons on prcparcdness as wcll as mysteries.
An sdicle reportiiig China's iiew gu~iniileei of pmcectian for rtiniiiial difmdaiils iiiade this poini in h e specific content o f pi-i.a?dorsl in-otediona for tire lccir\cd. It lilt-ntiiit-il n "hndanirntal contrsd1ct.ii.n" in Cirina'r. goals. While China's leaders want law to 'enhance, nut ri-nlr, government pwrer, '' they irispctiori and coriuol of all p r s o~i s and (Idrigs irifecrcd iivilIi cbr exposed Lo siicli &semes.'"" Boar& of health and healih officers are aullioiized to "wro\iicle fci, c a e and isolation of cases of co~rnr~orica-lrle disease in a Ihiispital iir elsewhere when neessaiy for protectiiin iif the puldic health."" ['he law docs no1 liaw :my gcnenc probisimis ior vaccinauori or treatrrrcnl though t h m arc provisions for s pcific irrnriunizatio~is of sru~lenltii~ to atrcnd educalictr~al instirutions.'" Any 'persoin having knowledge of ail individuzl aiiected with aig diselse presumably commimic~hle. jhns the duty] to report imi~iedintely the name and address of siich llenoii to the . .. henith officer."" Tile l o a l liealili oBcer r~~o s t invesugare tile ~ircurrutances sui~ou~idir~g reports that a11 in~iividoal is sick or infected wit11 a conni~uiicable disease "arid is ii~iable or uriwillirig to coridiict I d n~l i and to live in siicii a iruiiiier m inot to expose irmbers of his family or liouselidd or other persons . .. to danger of .~ or inadequate irredical or health persoiiiiel or facilities are availaide i i i any area."" i i i e r such a desipiiatiiin, il sliall be llie duty of llie local bo:ird . . . o i lical11i . . . to ri~dke aiid erilorcl-rules and reziilations coiisistent mith llie wrovisic~ris of llie wublic health law (a1 to , , preveiit or limit the iiitrodiictinii or spread of any coiitagiiiiis or iiifectiiiiis ilisease :iiid (b) 10 proicct ilic piibiic he:iith within ilic area."
Tlie rlct does not explain mhal "coiisistent with the provisions of the pi~blic health law" rrleans. IeaMiig open t.he piissihility iif both v?ned aiid contested applicatiiins of t.he Piihlic 1lealt.h I .sur in nil attnck situatioii.
Tlie rlct confers broad irixili~illly frorri liability ctri llie slate and stale actors acting in good faith, evcii iri the cvcrit of deaili. ]xrs~.ii:ii injury or laoperty darl~xigc. '" Preparedness legislatioii (-the ~e~i s l a t i o i i " i .~~ ?he i.egislature iioted that ..the state must give leadership and directioii to this inipurtaiit task of estaiiiishing an eniergeiicy disaster preparediiess progr:Ull. [bol also foii~id] U Y~L \~'illioul local disaster piari~iirig, ria sidle disasler jaograni cari be fully effective,"" since local goveriiineiits are ?he first line of defense in times of disasterfLlhe i~gislature fiirtlier iiiilicated t.hat tlie purpose of t.he legislatiiin was to empower local chief executives to "develop.. . and irripieiriciii.. . disaster prcp:irediiess p r o g a r~~' n 3 arid to coordiriatc "slaie arid local ~iatural disaster a~id erriergency respctrix functions:" i'he legislation creates ' .a ilisaster ~re~areiiness commis~ioii"~' in t.he executive branch coinposed of high-level public and private ofticiais that imeets twice n yearni to "prepare stnte disaster preparedness pla~is.' rhar are to be reviewed a~id reported upon to the governor ar11iual1y.i' The Disaster Preparediiess Cumniissioii serves in a11 executive capacity and iirust "coordinate" and "integate" its work with that of the inore adniiiistrati\e Civil Ilefe~ise ~o i n i n i s s i o i i~~ Slate disaster preparedriess pla~is rnust incliide provisions fctr ,'disaster preVerition [,] response[. a~id] recovery."" Tlie legislatio~i also auiliori~es cori~ities Lci prepare 'local disasier preparemiess pla~is" with similar provisioiis.'O Iii coiitrast with t.he 1::)efecise Einierg,eiiq Act, the legislatioii coiitains iiu La~igiiage authorizi~ig ariy disasler preparedness plans to provide for exercising control over persons or p r i~i i e proprty.
"j t'jollo\viiig t.he iledaratioii of a state disaster einergeiicy" tlie 1i:)isaster Preparediiess Coinmissioii is to "direct state disaster oirratioiis and coordiiiate state lwith locall ilisaster onerat.ions"" aiid is aulhoiircd io create "a 1crripor:iry organization iri ilie disaster area io laovidc for iiiiegation and coordinarion of efforts aIriong tlie various federal, state, municipal, and private age~icies involved."" The Coiiriirissiim .'iirax with t.he approval of the govemov direct the temporary organ- The lepjslatioii allows the govemor'd or a lixal cliiefesecutive to declare a local state ofeiirer,geiic~ diiriiig, which the leg,islatioii grants the chief executive inaiiy of t.he pciwers conferred by the Defense E~r~r g e n c y Act, thorig11 the legislation coffers rriore specifics and detail." 111 a declared eiricrgericy, only ilie governor is authorircd io request feder:ii assislancc.'"ijuiing siicli :in crricrgene?; the gowernor may siispeiid state andlocnl lnxvs. sul~ject to the stnte and federnl constitutioiis arid specified restrictions."
D, Case Law
F:e,&ral and state cnse law re~ardiiig the coiitrd of persons and property applies iii Nexv York, t.houg11 case law applicable to civjl liberties issues iii public health emergency sit~iatioiis generally i s l i~~i i l e d . ' %~ j>articolariy imporiarii iederal case from a cexilriry ago, Jncofison 1;. ~~~a i s a r , i~: i s~t ; s ,~~s know11 for ils confinr~ation of the reaso~iabIe use of slate pc,licc power to protect pulilic hea1t.h and safety. 'I lie .i,%:oi:.uo 1'7rmiis ;rr . $, i~hiii..':' riplieid inaiidatory smallpox vacniiat.ion iiir school ei1t.i.y Plaintitthtlier appealed alo~ver court's denial of nil order iiir the school to adinit his unvaccinated child. which coiitlicted with schod lbonrd repulations, Noting illat "[\v]hen the sole object and ge~ieral tendency of legislation is ro prorriote the public liealtli, there is no iilrasioil of t.he Constitotion, eveil if t.he eilfbrcement of the law interferes to some exteiit wit11 liixriy or property,"" the Court ofAppe;rls held that "[ijf vacciiiatioii stroiigly te~ids to prevent the transrr~ssion or spread of tiiis disease, illogically follows that chilhen 11~ay be refused ad~rissicxi to the public scliools until they have been ~a c c i n a l c d . "~ 111 iii re ,S?uiii.." plaintiffs cl~allei~ged their iiivoliiiitary quaraiitiiie during, an aitllreal< of smallpox in Brooklyn. The .Snl,iith plaintiiis had a biisiness cdryi~ig frir~dture and household eiiccts in tile city's '\vorsl infecied dislrict?" The City o i Brookiyii Healili Corrxriissioner asscried iliat they were "iiiiusually exposed to . .. contagion" and required vaccinatioii." Wheii plaiiitiRs refused. the cumniissioiler ordered tlieiir quarantined ill their liuose without judp,ment by a court, alle,gediy purswan1 to local ordi~iarice and slaie iail'."' In proceedings ulti~r~arely revieuved by tile Courr of Appeals, piai~iufis alleged iliat rhey \\,ere in~prisoiled against their will and "they had been exposed to ilo conta,@oil and were not afflicted w i h any disease, cuiitagious or uherwise:'" .Ageeiiig ivilIl t l i e~i~ tIie coiiri lield ilia1 wlien persons are Lo be qiv;u.a~itined, hey ~ririsl be "ritiici. , . Iier inulti-,&up resistant tulrrculiisis /coiiId/ he treated, aiid the puhlic hea1t.h protected, l?y nieaiis less restrictive than detention i i i a hospital" iiir the projected i 8 to 24 moiith period." in a succinct opi~iio~i, ljir S U J I T~I I~ Ccturt, Aplxkate Division disageed, holding that the New I'ork City Health Deparuiieril liad sliown by clear and coi~i~i~ici~ip evidence tIia1 applki~ii was uiiable to cmii]_(ly i'oluiitarily wit11 her treatment iii a less rest.rictive eeviruiiirreiit, in another case from the Suprenie Corirt of Qiiee~is Corinty a year later, a peutictner reqriested to he released from dele~ition in a 110s-pit4 for ireatmciii 01 tuberaiiosis after failing three tirries io complete her lrcatIrurn1 as an oiitpat i t 'The court held that the City iiealth Commissioner "demonstrated through clear aiid coiiviiicing evideiice [lietitioiier's] iiialiility to coinlily with a prescril-rd course of medication in a less rcstriclivc environrnciit;' and uplicld llie corr~rissi~.iier's detcnlion order."
The appropriate slandard oiprooi mas considered exj~lidily in a case 01 first i1111>ressic~ri followiiig a consent iir~der iiir iiivoliiiita~y hospital coininitnieiit tor treatment of commuiiicahle tiiherailosis." ?he Supreme Court of Siiffolk County clarified that the liliirdeii of proof soiidnrd for n stnte actor is clear and convincing evidence %hen the 'deniaa of perso~ial or liberty rights' is ar issue or wlieii "particularly important persoiial iilterests are at stake."' " The court applied the dear and conviiiciiig staiidnrd whicli is iiiterirrediate betu~eeii "t.he "fair prepoiiileraiice of tlie evidence' staiidard lofl civil cases and the 'bevond a reasonable ~ioiibt~ standard lofl crirrhal cases. l b e c a i i~ tlhe A public health emergency that is n bioterrorist eveiit also could lbe an act of war. in l/:~i:ed ,Sbx:es u Caltex iPhil!pp!nes). Inc.."' rile iourr denied cc,rripnsation clal~ns ior overseas oil tenrind Pacilities that had been destroyed by t.he llnited States .Army to prevent them from falliilg into enemy liaiids at the height of 15:orld W;rr 11. 'The Court first coiisidered prior c e i i t u~~ wartinie t;rkiiigs of eijuiprne~il by the Ar~riy for ils ow11 use, for which despite "[e]nWamdi~ia~y a~i d unforeseen occasions [such :is] iii tii~ic of v;ar or of i~rur~cdiaie and irrpnding piiblic danger [ricveriliclcss] the governineiit is bouiid to make full conipensation to the owner."" The Coiirt contrasted such situatioiis with t.he matter at bar ill which property was not .'appropriated for subsequent ose"" bot destroyed to j.'re\'e~it iL\ iallirig into erieiiiy 1i:inds. S~icli deslrucuori \!:as riot a co~iijxrisable ~d k i~i~. " 111 nddition to coiiipeiisatioii, the repiilation niid seizure of prollerty are nlso subject to due process. Courts have held that substantive due process is nut \+elated hlhell 1ep.islatures regulate ill areas of public liea~li cc~r~cem.~' There :ire no dellniti\,e prowdural due process requireinie~its cuiicerrli~ip proixrty interests i~i poblic health erriergencies, but the Silpre111e Court's coxisideration 01 proudiiral due process in the social weltire arena is instriictive. Weighing the hzlaiice hetweeii t.he interests o i ari individual arid the inicresii-oi governrilcni iri chalieriges by recipients to ierrrnnatio~is of their benefits, the Court upheld a reijuirerrient fctr a pre-teniiation hearing when u:elfare benefits were at stake"' bot denied the fight to a pre-termination hearing fbr disability beiieiitsi' The Z/drirlsu Court explained t.he ilistiiictiuii lletu~eeii the due process required for termiiiatioii froin t.he two laupranis bv reference to the wublic and wrivate inlerests a1 slake and Lo "the risk 01 an ere-. ~, ncous deprivau;ri of [ h e indi~iduai's] interest ihrough ilie procedures used :iiid the probable value, if niiy, of additionnl or substitute procedural safeguards." '"7he risli of hardship to the iiidi~~idual was less u,ith the rerrrinatio~i o i disability benefits than with v:elfare be~iefits.
These holdings suggcst ll~ai iri a public licallli emergency. aullioiiucs sliould strive io corripiy with due process lbiit that in sonie situations. courts will inot nlwnys f iid thnt the iiiterests of an individual sofficientiy out\vei,& t.hose of the government to require a hearing prior to depriving an iilclividli:d of a properly inierest.
A. 'I'tis MS&111 ',9 Deckiriiig aiier the tragedy o i Septeiriber 11, 3001 . that public oEciais rriiisi have "the ability to prevent, detect, manage, and contai~i ernerge~icy healh threars vrithout unduly i~irerfering with civil rights and liberties,""' the Ceiiter for I a w and the Public's iiealth at iieorgeto\vn and Johns liopkiiis iiiii~ersities prepared the Model State IEniergeiicy liealt.h Powers Act ("the ~~SEIIPA").'" The MSEHPli consists 01 eiglil articles dealing with planring for. detecting, lracking, and declaring a public licallli eincrgcricy: and with rrianagernciii o i property. protccuoii oi prsoiis. :iiid providiiig piiblic iiiformntion during siich an emerp,ency. .Almost all of the MSllillPA has been adapted fro111 various swre and federa stamtory provisic~~~s. '' The MSEHPA is iritcndcd io bc a tei~iplate for slates 10 bctier prcpare thcrnselves ilirough (Iicir kiws to respond to public health emergencies such as bioterrorist nttacks and mnssive &sense epidemics "and at the same tiine.
[to] protect iiidividiial rights aiid free do in^."^' It is "an nttenipted best syiit.hesis of advjce, recoiiriirendations. and dialogue regarding the purpose of emergency poblic health Paw, its proper reach, arid ilie jao1ectiori of civil liberties aiid jxi\'ate ]aoperly.""'
In Uexv York, an edited ~ersioii of the MSEiElP.4 ("4.3207lS.i 85") hns lken iiitroduced into the New h r k Ii~islature to eilliailce legal preparedness ftrr liiotenorjsm, It consists of additions to Sectiori 29 of ilie Executive Laiv (addirig nieasores for j~iaririirip for, :i~id decld~irip a public 1ieallIi eniergericy) and a 11eiv rZrticle 10 01 the Priblic H e d h Lam (adding rneasures for r~~a~~a g e r r~e n t of prcipert)~, prntection of persons, aiid proviiliiig public iiiiiirmation during a piihlic healtli emergei1cyi.'~\4 henrinp oii the predecessor bills to 4.3207lS.185 wns held though the bills were not adol~red into law7."" Of iiote, t.he IL1SIil [PA defiiies a public lhealtli einergency as lieing caiised liy hiotemrisin or by a iiatiirnlly occiirriiig event.""' Iii coiitrnst, A..3?07/S.l85 identifies oiily lbiotenorism as the cniise of a public hralrh e r~~r g e~s y , ~~a~w i n g irs scctpe and utility since irs provisions vrould not be applicable i11 ille eve111 of a 1ialusally occ~m1lg biological disaster. In' .411oiller ~igliiica111 111~l&fi~d(i~11 from the MSIiIIP.4 i i i .4.:2'37:5.185 is the exclusiuii of tlie >lSlI:IIPA provisions for detect.ing, and tracking piiblic health err~erge~icies. This is perhaps k~cause detection and tracking provisio~is v;oiiId hc apl~licable to a variety of public healili purposes. and it v;ouId iioi rr&e sensc io propose such innovatioiis only for bioterrorism surveillance, iiouleler, exclusion of the provisions poteiitially limits oppirrtunities to enhance the state's surveillailce and monitilring capacities. The legislative record is silerit as LO Llie motivaliuiis for these a~i d oilier variarices froin Llie iexi of Uie ~ISEHPII.
K>..1C1IOIVS 'TO 1'1111 MSEIIE'A .4NP ITS NI!:W VOKI< VI!ILSION
Tlie MSEHPtZ is co~ilroversial Tor se\'er:ii reaso~is.'~' The very aj.proprialeiiess o i e~~h:i~ici~ig sale pctwer Lo respo~id to bioterrorisil rather than strengthening federal respo~is? capabilities has k~e n qiiestioiied iii light of t.he ant.hrax attacks of 2001 .lo' (;iveii t.hat hiiiterrorist acts aiid their effects can cross stnte borders rapidly and that i i i nddition to lbeinp public health events. bioterrorist acts also are cri~rlcs or ever1 a d s of w7ar, Gectrge ' 4111ias, a rlnjctr critic of the ~MSEHPII, calls biorerrorism "ari i~lliereritly fedcral ~i~:itler.""" ilriotlier critic has argued for "state regimialiratio~i as h e "optiinal pian for tlie einited States . .. for tlie initial response to a lbioterrorist attack:'"' given t.he "speed with u<hich disease spreads iii the twe~ity-first century, coupled u<ith gaping differences bct~vcen iunding, slaiii~ig, and resource lcvels of state arid local public healili &p:irt~ricnts"'n%nd the need for "some level of ~niformity""~ of response.
['he MSlil l P.4 also appears to famr cninpreheiisive public healtli iiiterventiiins too heavily at the expensc oi c i~i l ~ihcrties,"~ &spite lhe belici of oric oi its aulhors lhai the MSEHPA m:urilaiiis "the delicate haiance beru<ee~i public hralrh arid civil likrues i11 a constitotio~~al derr~c~cracy.'"" One commentator asserts that the MSllillPA 'provides a strung basis . .. to reconsider /state] public 1iealtIi laws aiid op&le illern as Iiecessary but ilia1 [it] inlist be :iilered so as to bolsier privacy :i~id civil liberty proteclic~ris hat are iinjiistiiiably weakened Lo an o~i~iecessary degree."":'
Annas has lelrled other uiticisiirs against t.he >1SIIElP.4. These inchide the agunieilts that it is difficult to assess the value of the MS1I:lIPA l-rcause it is propoied as a reiiredy to ail uiispecif ed prolilenr,':' il is inappropriate to give piiblic liealth arithorities prir~~acy in response to biotel~olis~n, give11 ttic equally iriiporlani rolc to hc playcd by ]~hysicians and hospitals:"" ii is ri~ircasmabie and unnecessav to ciimpel participation liy t.he medical coininiiiiity and the piihlic in response to hioterronsrri when tile Septerritcr 11, 2001 , cxpcriencc drrriorisiratcd tiieir wiilingiess to coollcraie volunrarily"' as did tlie 2003 SAKS outbreak experience in or onto."^ if public iiealil: aotliorities compel cooperation, it "would . . .en,gender distrust [and perhaps active noii-cooperatiunj. lxcaiise it would suggest that [they] could iiot provide valid reasoiis tbr their actions;""' a large-scale iiivuluntary qi~arantine is logistically ii~ipossible iii today's wctrld of the liileriiet, "televised neuvs 23 Iiiiiirs a da)~, cell phones, and autiimiihiles" (aiid iii fact t.here has been no large scale qiizraiitine in the LTiiited States for more than 80 years~;"~ niid stnte governors already have sufficient emerg,ency l>oivers."' altiiougli ~t n n a s also agrees h a t "riiany slate piiblic healtii i a i~s are ourdared aiid perhaps iriadcqirate. . . . ''I '' Daniel Keich, another critic of the blSEIIPA. has pointed out that tiie defiiiitions of "quarantine" and "isolation" in tlie >lSSIIIIP.k may be overly broad aiid iiicoiisisteiit with staiiihil ilefinitioiis of ilie Lenns. ' I Generally, quar: iiidrie is when iiidiiidlials wlio liave be11 cbr are rerecbr~dbly likely to have lkeii exposed to a cumniuiiicable iiifectioii are restricted in their nio\emeiit to a specif ed locat.ioii. iifteii t.he home, to zllour time to see if t.hey ileveliip disease.'22 isolatinii refers to the sepzralion of a known or reasoriabiy likely to bc iriiected individiiai fiorri othcrs to prcvcnt iurther (ransir~ssion."' Hc,\veser h.3207lS.185 defines qoaaiitine as t.he physical separaiion and confinement iif an individiizl or groups of indiviiluals. who are or ??LO!> i l n i e Eecn exposed to a coniagioqiis or possibly iontagioil~ diiiseaiise arid uvho do not s1:w sigis or syrrlprorris of a conragioiis disease, frorii noii-qiiaraiitined indiviiluals, to prevent or limit the traiismissioii of the disease to iioii-qiiaraiitiiied iii~kvidiials.~~" It defines isolatioii as "tile physical separauoii arid coiifirieriient of aii in~iisidual or groups of in&-vid1i:iIs wlio are iiifecied or reasoilably believed io be iiilecied isvilli a coiiiagious or possibly iontoyioiis disease from iioii-isolated iiidividiials. to pievelit or limit tlie traiisnissioii of tlie disease to nctri-isolated iiidivid~ials.""' Tlie iislosic~ii of iiidii'iduals ivlio "may liai'e k e n exposes' Lo a coriiagio~is &st-ast-ivitiioul speeificatioii of a standard fbr tlie required ilegee of exposure poteiit.ially alliws too broad of a group to he swept u p n t i t cniiflicts with t.he Yew Ynrk (:oiirt of .Appeals !;i re ,Sia;ii; Iiiiiiliiig that when persons :ire io bc quar:iiiuried. they iriust tc "either ... i i f i i t~d with tile ioniagio:is dkeasc, or ...
Per~r~ining qoaaiitine airer exposure ro. and isc~lauoii for iiifection with, a "possiliiy coiitagjuiis iliiisease" permits decisions to be n u & arliitrzrily aiid in tlie absence of a "scieniiiic basis for illis d e l e r i~~r i a l i o~i . ' .~~ Siiice A.320ilS.185 cioes riot specify a staiidard lor detenrIirIing ihe likelihood of cmilagioqiisness 01 a disease, it gives considrrable leeway to ihe discretion ofthe piihlic health autlionty hy allo~viiig for qiiarantiiie andiso1at.ioii based iin popular professional suppositioiis that appear rensonable lbiit have iio scieiitiiic lbnsis.
Aimas fiiids rrriny deficiencies in ihe article of ihe MSEHPli liasing to do wiih "protection of per- sons,.vl?l A.3207lS.145 penruts ilic public hcalili autiiorily to isoiatc or qqiiararitine "any person whose refusal of iiiedical examiiintion or testing results in uncertainty regnrdiiig \%,hetiler such person has been exposed to or is infecred uviil: a cctritagious or possibly conragious disease, or otherwise poses a kiiiger io public liealili.""" '4riiias cautie~is ti~ai ilns is ilie eqiiivdieril of no s(:iii(iiTd at all siiice a refusal will result almost always iii uiicertaiiit~ aiid tiie sectioii thus allows too broad n discretion to isolate and qunrniitine1" :.:3207;S.l85 also l-rmits the henlth authiinty to isolnte or quarantine any person who has .'nut been vaccinated, treated, tested or esaiiriiled,"'" again allc~iviiig too broad a power, siiice socli perscbris colild iriclude, :u~ioiig olliers, illuse who lia\'e 1101 yet lbeeii processed merely because of public health staffing shilrtages.
4.:1207iS.l85 allows for coiirpulsirry vacciilation without e~c e~t i o i l . '~~ as the 91SIIIIP.k has, for a senoiis hami to tlie afie~tediiiilividiial."~~' 1'ho.r indiviiluals refiisiiig vacciiiatiiin iir t.reatineiit "ior rensons of health, religion. or conscience" imny 1-r quarniitined or i~olnted.'~\iiiiins is critical of the Patter provision, observing that "[tloday, all adults ?lave tlie coilstitutional righr to refuse exaininatioil and treatnient. and sucli a refusal should nut result in invuhmtary coilfinement simlliy on the whiin of a puliiic health oificial.""' The riglit to refuse treatnient has I-reii articiilated l~y both t.he Siiprerr~e ioiirl and the New York Court of ~2pIxals.'~"
A.320715.185 allows llie liealh aulliorily uj3 Lo leri days lo obiaiii a court order to cuiiliriue isoiatioii or quaraiit.iiie that has beeii imposed upon iiidi\?duals or groups of l-rople,"" aiid allows t.he court up to five days to hold a hearing, \villi a ten-day coiitinoance allwed "iii ertractrciinary circurnslances and for good causc slimvri '''" This rricaris up to 25 days rriay pass bcforc individuals or groups of people are afforded nii opportunity to lbe henrd. lienrinps iieed not be iiidividiinl: uilder certaiil circumstances t.he coort lira)' coilsolidate indi\<di~al claiiirs into a groupin1 4 g u u p llearirig. tlio~igll pcrl~aps expedieiil iri ail enrrgericy, iieverheless is ivorrismile ironi a civil l i k rties perspective.
Aiinas notes t.hat "t.he standard fbr a continued quarantine appears to be the finding that t.he persoil \1'o~11d 'sipiiificariUy jeopardize llie public liedit11 aliillcbriiy's abilily to preveiii cbr linil Llie Wailsr~llssioii of a corita~ioils or 1~0ssib1v c m t a~i o i~s disease to others.'.'"' which wron~lv shifts wliat
shniild l-r aii emphasis oii aii individiial's status and its risk to the piilrlic's health to tlie prerogatives of poveriiiiieiit 1bureniicrncy1" Of note, A.320715.185 states that the staiidnrd of proof for grantiilg a liealrh aut1ioriry.s petition for isolatictri or ijoarantine is a prepoilderance of rlie evideiie," wllicli is cooiiier Lo Kew York pree(I(111 ilia1 ille si:iiid:ird is oiie of clear arici cuii\~iriciiig evidence.'"'
A.3207iS.185 has provisions regardiilg participario11 of rnedical aild errlergency health care providers ivihiri tlie state ilia1 Arir~as riiids "especially ko~~blesui~e.""' Duririg a j3oblic liealill eiirergeiicy due to lbiuterrorism. health persoiiiiel may be required "to assist" the piiblic lhealtli aiiihority "as a coiiditiiin of continiied liceiisure /or as a ciindition of/ t.he ability tn contiiiue to furiction as a 1ie:iith care providcr iri this talc."^.! iiiiroduciiig an clcrricrit o i cocrciori illat coiild u~ork ar cross-purposes to fostering an eiicctive respouse capacity. Also as a condluc~~i c~i l i~~i s i~r e or functioning in the state, health care facilities may he required to provide services or the use of iacilities "iriclud[iiig] Wariskrriiig llie niaiiagiieiii aiid soperiisiori of tlie 11e:iih c:ire Iacility to Llie poblic llealtli aiithmity fctr a lirrited or iinlirrited pe~iod of tir~~e.'.'~'
4.:1207iS. 185 has compensation prov-jsioils for 1a1vi takiilgs of private property for temporary or permaiieiit use lby pulblic health officials duriiig a declared bioterrurism einerpe~ic>~,"~ t.hou& iiut for cleskiiction of prolxrty reasonably believed to endanger poblic health.:"" Tc, cleskoy laoprty, piihlic lsallli oiiiciais iriust iiistitiitc civil proccedirigs "to thc cxicrit l~racucab~c"'s' Iin the event of an attnck. defined broadly the State Civil ilefense Commissioii has the power to take any slare assets aiid any and all real or persoi~al The coriviissic~ri also has the pcb!6' er duriiig a11 :itlack ie apprepnale civil deierise pcbwers frmi coriiities arici cities, and riiay liave the power to give ccouties and cities fkr-reacliiig, authority to cimni~l evacuat.ioii. take or destroy prctperty, and draft people into service.1" Tlie govenlcbr 11xiy &sigrdk ally ~a r l chi the smle as :xi e~I~rgericy 1ie:iilll :iild ~drIi~duo11 area, !~vlucll coiifers aiitliority oil tlne local board of health to take and enforce iiecessaiy measures to protect puliiic lhea1t.h.' " SSite actors. iiidiidiing iiesipiiated 1ii.ivate iiidi~tiluals and entities. eiijoy ahsoliite inniniiiiity foi good fiiilli civii &Ten=-rclakd actions cvcri i i thcy result iii dcath or prolrriy d a~~m g c . !~ Both the Slate and Local Uatriral and Man-Ma& Disaster Prepmdiess legislation aiid the Defense limergency Act eiialde a state disaster preparediiess planning capacity tlnoiigh the legislation gives addiuoiial deiail iioi in rile Act. ?lie legislation :iiso iricludcs cxl~licit aiithcxity aiier llie dcciaratiori o i a slate of eriiergeiicy for rile irriposition of a qualified for111 o i inartial lav: by rile goveriior or a . , local chief ereciitive."" The Public iiealth )Law, througk it? iniiisance niid communicalble diseiics provisions and the Shte Sanitary Co~le, gives s~~t e aiid lo& public ieaitii autiioiities povrra o i sorveillaii~~ arid co~i(n,l of nuisances and e i persmis arid U~II& illlected LIT q o~~l d 10 a lmig list e i C(IIIIIIILIIUCIIDI~ diseases, iiidu&rig brwdd pewevs of quarantiiie and isolat.ioii wit11 iiotice and lneajiir:.'" Elmever, there a a ino pr~i\?sioins to 1naiid;ite wcciriation or trcahrx;nl oihcr than lor stihiclentsii$. Piiblic liealth aiithc,rilies irmy seize or desmy articles hazardous lo ttx; pubiic lieaim :iiid rray repikite piiblic Lic:iitii iiiiisances.'" ! p r s o r~ lave a duly to report kiio\vii or susllected cases of conimunicable disease to public health authoritie~.'~~ i:ederal case law iipholds the reasonalile iise of state police power t i i protect puhlic Iiealth aiid saiety.'" Ncv; Y a k prcccdcnts have ckiriiied ilie P~iiblic Hcallli Laiv by upholding m:iiidatory vaccinatioii of school children lo promote rhe public good,'" proscribiiig vaccinatioii in rhe clear absence of infection or exposure to coiltagious disease,"' setting a standard of proof of the need fbr quaraiitiiie of clear aiid coii\liiiciiig e\lideiice,'" acid inaiidatiiig, tlie least restrictive qriaraiitine environrncnl.:"
The Coiistitutioil requires compeiisatioii for physical or regulatory takings, though for t.he latter oiily if ail value is lost acid the taking is iiut uiiiler estal~lislied iiiiisaiice or property law."' Iii a public health erliergeiicy or \vartirrie, ccrlain physical lakings ir~ay 1101 be cor~i~ensable."' Siibstantive diic process is iioi vidatcd by rcpuiauoris ll~ai bear sor~ie rauorial relationdiip io a lcpilirriatc Iepislntive puipose in a piiMic iieaith emergency.17"ibe reqiiirements of due process in a piiMic iieaith eniergency might 1-r deternilled by a balailcing of prjvate and poblic interests aild the risk of hard-.... slip io ari iiidividwal \~'iili ilie "\,:iiiie ... o i :iddiiil'iiai or sub~ldlule proccd~~r:ii safegirar(I\.'" ' ' A..iZ07/S.l85. introduced this year in the New h r k Iigislature, contains a iiiiiiil~er of prol~isioiis t.hat are ~loii-controversial and that could ailil nieaaingful elemeilts to New York law.""However, A.3207/S.185 d s o l?as cor~ho\~erskii aspects, raising caudoiiary sigi:iis about er~aci~iil-111. First, il is unclear wliether it is appropriale lo stre~ipliien stale rather than le&it.rai power give11 the polenuai for widespread diifiision aiid the crimiiial natiire iif hioterrorisni. 4 s well, the extent to which 12.3207lS. 185 tips the kiiancc away f r a n civil liberties :iiid tow:ird piiblic 1ie:dth coniroi of pcrsons arid properly should he ciaified ina~ie explicit arid discosxd as a rrialrer o i public pctlicy beiore any laxv is passed, I R m the premise iii .4.3?'07!S.185 tliat a nuss qiiaraiitiile could be inipused effectively iii toilay's world of instant elect.ruiiic commuiiicatioiis is uiicertaiii. illy tlie time a state bureaiicracy has rriobilized itself. significant niir~ibers of ~x o l~l e mill have heard 01 irripnding plans in :iii e-rriail or a mil plionc call arid llcd. P:st of me problcrri with A.3307lS.185 is that coiiccptunliintions of possible bioterrorist eveiits are so vailed that n "oiie sire fits ail? stand-alone statiite may he r~~ariingless.
12rrionp tlic controversial provisions of ~2.33071S.185 :ire llie degree io which it gives prirriary responsibility for respondiiig to bioterrorisiii to public health authorities rather than equally including pliysicia~s and hospitals; t.he compelliilg of health care professionals aild facilities to assisi iri llie everii o i bioierroris~ii even i i co~iij>erisaied; ilie broad discreiiori praiiled to jmblic health oifickais to decide who and when Lo exarrl vaccinale, treat, quarailtine, and isolate; the perceptiiin of inadeqiiacy in the diie process attorded tliiise contesting quarantine or isolatinii;'" aiid iis iirdriiinity provisions.
V. Next Sleps illtimately, the priniaiy l-riiefit of the ?vIL1Si<I [PA may l-r "t.he extent !to urhicli] it encoiirab les states to review their emerg,ency ln\~s."'~"t may be worth\vhile also to revie\%, New k r l c Public liealth Lav: to irliprove ir rather ri~a1.11 adol>ung h.320?!S.185 iii its entirety. One valuable source fctr such a re\'iew is ilie Tlimiiig Poiiil Mo&l Skiie P~iblic Healill ~c l , '~' ilie gwai o i \1'1icli is "lo assisi sale aiid local g,overiiireiits to assess their existing piiMic health laws aiid iipdate laws to effectively address a raiipe 01 inodem public lieallh issiies:' ":
The Turning Point Model Stale Public Health Act iiicliides ;iltcr aiin a sccuori and ollier relevaiit laovisioiis on public he:iith eirlergericies derived froni the MSEIIPA' "' and explicit provisions that nddress cfiticism of the blSEIiPA. "4 Philosophic and ethical issiies raised by .4.32'07;S.I85 and the M S I~~~I P A '~' shoiild l-r coiisidered and resolved explicitly in the 1.ep.islature hefbre enactment of any of its provisions. Provisions of A.3207/S.l85, lIie MSEHP.4. and iron1 oilier soorces 111eri1 seiecii\'e i~icolgc~rauori into New I'ork law, allowing n~eritorious and relevant passag,es to lbe incliided while avoiding contro\lersy and reilundzncy. Aiiy adopted provisioiis slioiild l-r appropriately amen~ded iiir ciinsistency, l:nr exampic. A.3?07iS.i85 docs not inciudc a roic ior local goveriiiricnts in piibiic health crriergency response. Local iwoive11~11t is a11 irrlportanr coIIiponenl of public heath practice in New b r k , a reality that is reflected in statutory-Iailguage. 4 s well, inconsisteilcies in the proposed law wit11 irevailing, sta11d;irdr of liabilit>~, i~nmuiiity aiid proof should lbe resolved.
The sections on detecuon and hacking of llie MSEHPA shctuld be co~isidered fctr enacurlenr in New Yorlc. Surveillailce is a bedrock public health fuilctiun. Prior to, and diirjng, potential contemporan^ public 11ealt.h emergencies "public liealtli officers :my need additioiial authorities beyond /coilvenlional] srirveilia~ice and disease reporting."'" t(;iven the explosion of rnetliods for informauoii-pathcnrig and of types of iiiiorrnation avaiiabic since surveiiiance iaivs were last eiincted the eiihniicemeiit of stnte niid local detectioii and trackiiig capabilities woiild be aii imlaluable addition to public health.
with rcpard to iricasures for thc conlrol or protection of persons. slandards Tor decisioii-irmkirig iri the Public iiealth 1 . a~ should lbe ma,& more explicit aiid reflect civil libertnrian values that were not cimsidered wlieil the laws were initially drafted. Uoii-disease-s&-rcilic provisions for exaniilaiiori, \~accinauori and lreainieiil slioiild be iricc~rirj~oraled. Tlieir develc~p~ie~ii ~lliould if inicinned by a recognition of the tension beween (a1 the need lor wubiic lied01 ollicials lo co~ri~>el cerlain oat- , , coines iii order tii iiptiinire the response to a rapidly evolving, inass piilrlic hea1t.h emergency and (b) thc potenual ior rilandaies io ioiricrit rcactioris iliat ranpc fiorri public nisiriist of aulhoiiucs to overt civil disobedience Provisions fm the co~iirol of prctlxrty in New Yctrk law should be upd~ted to reflect princi&lies of compensatiim and due process. . . I . . : I : . . . , , , . .
id. 9 3(2).
3.3 Thc coninii~sion has althoi.iry to "(a) swinir direct yri-alionsl control of any or all civil defense foirra; ( I , ) mlrr. direct. iccliiirr iind u% U e prruiaai, iiialiittiala, P~cilitics arid %mica oi arty agency, public iiiliccr, or puiitical sub^ division cf the state. . (dl &lit, u r or destroy any and all red or ir;rsonal~nqrrt)r cr any intererr therein, neces~ saw or popei for iii6 p q i i s r of civil defeiise; (P) CX~CLIIP BIIY or all ilT h e ci.lI defsrise powers aiid duties oi my 11' 3 (Cniirol. ?OM) . '.' !d. 5 38il).
55 T I I~ riiiif ~X~L-IIU-IP "inliy prolitu~gate ~O C~I emergency orders tri protect i~e and piripen? or tri bring the enieigeiicy t i i t l . . Slid? order.. niny . pioriiie for t h e t-iishlishnrcnt d n cxiifew snil the prohihitinn and curiliui ofptdrainari arid vtiicuiar t r d l i~: t l i t dcsignatiuii of spcific rorics wiriiii wiicli riir m~u p i i i i y arid u s of buildings and tlrr ingress anii egress of \rehides and prsons may he pr~hibitcd or regillated; t h e regi~lalion and i-Ifisin:: ~f p l a c t s of smusem6ni arid assembly; . t i < susppiisi~n or liiniistiori of the ~i e , diij~nsinf. use or tians~ pellatien cf alceholic Op\:eraprs, fi~~cvms. enplcsivcs, rod tlammablr nisecials and liquiiis: t h e prohibition and coiitral of h e presenm ufpeiiani on pubiic streets and piricei; . tlie aisppnsinii witiii any part or all of its t e r r~ tonal limits of any of its local laws, oiilinances or regulations, i . i parts thcrcili siihjcct to icdcral and state cunstitti~ tiriiial. stliiioi) and regulairii) iiniit~tinni [and d s a l subject iri . s i s n d s d i and liiiriis [as described in the ln~isIat.ion1." N Y Fidi:. 1.i:~ 5 24jI) (Conid. 2004) . "id 3 28(4). 57 jd 5 2 9 a .
-, ' ' N~t e ha1 iitigatiori has Open iinited w h e Public I1~lld1 Law and its B I I I P C~~~~~~S . '91a.?oa~cr:; dl; lssr; ch:,sr::s, 1Iq U S . 11 (1905 Thr standard =ems tobc thc i i r p c to which r r l c a r froin quarantine hanipcisthc o n p i n 8 cmcrgcncy woii oi tlic public lieaiili miUintiLy i n s t a d xlf the detern~iiiatiiuan Uiac iin iiidiridual or 1 g o u p is no1 iiifected and criiirrquintiy no lonncr-a n nchill or n iiotcntial riih ti. the ~xililic'a ircaltlr. One can coni-civc of s sitontion in ahidr lame m l m~ k r s of 1r@c arc continwd in qu;uantine for cm~venicncc' sake merely t c m111 3iiiiinz to m86si1~ chaos that has misn dutiiig a hifiterror event, i s h e r Uiari jusutjing rile i-ontinued q~iscantin6 wiiii a -ki< '' 15,s. 1903 (19922) .
17 ' ,Mi!:er v >f,\'~,, !' or&, 123 I?3d 797 (2d Cii. 1097) . '" ,M,?;.he,,,3 ,,. E!~il~:ge, 42-I 1J.S 319. 335 (1976) . Senator iialhoiii chairs t.he Senate's Coniniittee on Veterails, iiumelaiid Secority, and klilitary Affairs, which oversees acid passes leg,islatiu:i relat.iiig, to ail aspects of lhoniela~id security and eirrergency prepmd~lcss. This incliides stale and local erriergency planning; biological and cherilical terrorisril: corr~putcr arid iiiforrriation icchiiology sccuriiy: agricultiiral icrrorisrri; and other tenorisin-related crimes.
Mthoiigh S e~~a t o r
Balboni's ho~rieland security profile increased after 9/11, his interest in lhose issues long preceded that day. Hc was asked in 1999 to brier his collcagiies ori Neiv York City's water supply niid its vulnerability to terrorist attnck. \\'hat he leariled when researching the issue stuiliied hiin -and led to his authorship of the Senate's first hill on weapons of nuss destruction Paler tlrdl ye:^.
That bill defined weapons o i~n a s s destruction, arid rr~ade ir a cri~rlc to r~unofacture andior possess a weapon of mass destvuctiim, iie also sponsored a bill t.hat defined terrorism and created penalties Tor ienorisi acts. Boil1 bills passed h e Senate in nud-2001. ~iioritlis k i o r e tlie lerrcbrisl atlacks. County, 111diaria . She has bee11 :ippciiuied as a special judge in over 300 cases serving 25 differenl counties. Her jiirisdictional experience at h i d corirt level ranged f r o~n traffic to feloiiy-iniiriler. inari.i?ge ilissolutiiin, prohate, juvenile cases, and uiilimited civil and crimiiid dockets, In 1988. Judge Chereni was appointed to the Indiana Coiirt of Aplleais, i'ourth 1)istrict. She \,<as relined on a srare\vicle yes!no vote in 1992.
Jlidgc Cheze~ri has iocuscd 0x1 the iriilaovcrilcni 01 adiiidicalion llrouph jridickii cdricalicxi, 111 the course of these efforts Judg,e Chereiii coiicluded that the abuse niid dependence iipoii alcohol xvns the nexus of the si11g1e largest public health irrlpad i11 the UU. Her vrctrk ii~lcludrs service on ihe 111dia11a Ju&cial Corifere~ice Educaiimi Cmindliee (chair: 1990-1993) : '~Unirrican F i a 11ssockiiio11, Judicial Adiniiiistratioii I) ivisiuii, 1980.1999 (rauori Jiidiciai Fc1lov:ship (1993 -1995 . Judpc Chezcm \,/rote T,;I~ 1n;pr~v~rncnt qf thc Aij&,iicntihn ?r'Driaing under ;!ze I?~fl;icnic. Ailer u/riung the rin11-ual for the iiistnictor and t.he workbook for the students. Jud,ge Chereiir t.hen assistedwitli the training, of other judges to present the cairse in cuuperatioii with the Piatiuiial Judicial College aiid t.he National Associatioil 01 Slate J~idicial Edricalors.
Iithda fi2thtirnath
ldiida Feiitiiruii is a professor at Pace I a w Scl~uul. She has practiced crimiiial lam: em~iro~inie~ital La\,/. aiid lieall11 law, and ci~i~enlly teaclies cririinai La\,/. public health lau/, and lieall11 care organizalion, rcguiauori, :iiid liriaricinp, Prof. Fenlirrian has served or1 lhe iacullies o i Coiiirr~bia and Siiffolk ilniversity law schools and the Iliii~ersity of W-arsaa in Poland. where she was a iulbrigbt Scholar in 200:i. She has writteil and presented im iireiltal disability law issues, including the insanity deierise aiid coi~ipeieiicy to slarici uiai: biwiliicai aiid 1ie:iih care access issues: issues 01 iele-lie:iilli, iiidudiiig Iiiteriiet pharmacies aiid telenieiliciiie. and law scl~uul teaching via distaiice educat.ioii. She is a fellow of t.he New York c a d e i n y of Medicine. She has heen a coiisiiltaiit oii law aiidet.hies ai %lassachusctts Gerieral Hospivai. has c1i:urcd ilic Corr~~riiliec on He:iith Law at ilie Ncv: York City Bar hssociatio~i, and l~a s bee11 a rrierriber of rhe Naum~al Acaderriy of Science Committee on ioiico,geilomics. She is also a past chair of the 44i.S Seetioil oil Ia\v and Lleiltal 1)isability Prof. Feriti~inii received a BS ircb111 Coniell L7iiversily, a JD iruiii llie Sidle Uriversily of New Ycbrk a1 Biiffalo, and an LLLM fiorri Harvad University. She is adrrilled to llie bar in California, New \'ark, t.he District iif(:oliimhia, and klass?cliiisetts. . "NY, 1lealt.h." to create a uiiversal piildicly-funded lieaitli coverage plan for New York;
"ltipht tii klai.iy," which would alliixv same-sex coullles tii marry,
